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would prevent the project from meet-
ing the criteria for categorical exclu-
sion from further environmental re-
view under NEPA, or if an environ-
mental assessment is required; 

(6) Obtain environmental permits and 
approvals; and 

(7) Identify methods to avoid or miti-
gate potential adverse effects; 

(b) This section is for informational 
purposes only and does not create any 
legal rights or remedies, or imply pri-
vate rights of action. 

§ 137.295 May Self-Governance Tribes 
elect to develop their own environ-
mental review process? 

Yes, Self-Governance Tribes may de-
velop their own environmental review 
process or adopt the procedures of the 
IHS or the procedures of another Fed-
eral agency. 

§ 137.296 How does a Self-Governance 
Tribe comply with NEPA and 
NHPA? 

Self-Governance Tribes comply with 
NEPA and the NHPA by adopting and 
following: 

(a) their own environmental review 
procedures; 

(b) the procedures of the IHS; and/or 
(c) the procedures of another Federal 

agency. 

§ 137.297 If the environmental review 
procedures of a Federal agency are 
adopted by a Self-Governance 
Tribe, is the Self-Governance Tribe 
responsible for ensuring the agen-
cy’s policies and procedures meet 
the requirements of NEPA, NHPA, 
and related environmental laws? 

No, the Federal agency is responsible 
for ensuring its own policies and proce-
dures meet the requirements of NEPA, 
NHPA, and related environmental 
laws, not the Self-Governance Tribe. 

§ 137.298 Are Self-Governance Tribes 
required to comply with Executive 
Orders to fulfill their environ-
mental responsibilities under sec-
tion 509 of the Act [25 U.S.C. 
458aaa–8]? 

No, but Self-Governance Tribes may 
at their option, choose to voluntarily 
comply with Executive Orders. For fa-
cilities where ownership will vest with 
the Federal Government upon comple-
tion of the construction, Tribes and the 

Secretary may agree to include the 
goals and objectives of Executive Or-
ders in the codes and standards of the 
construction project agreement. 

§ 137.299 Are Federal funds available 
to cover the cost of Self-Governance 
Tribes carrying out environmental 
responsibilities? 

Yes, funds are available: 
(a) for project-specific environmental 

costs through the construction project 
agreement; and 

(b) for environmental review program 
costs through a funding agreement and/ 
or a construction project agreement. 

§ 137.300 Since Federal environmental 
responsibilities are new respon-
sibilities, which may be assumed by 
Tribes under section 509 of the Act 
[25 U.S.C. 458aaa–8], are there addi-
tional funds available to Self-Gov-
ernance Tribes to carry out these 
formerly inherently Federal respon-
sibilities? 

Yes, the Secretary must transfer not 
less than the amount of funds that the 
Secretary would have otherwise used 
to carry out the Federal environmental 
responsibilities assumed by the Self- 
Governance Tribe. 

§ 137.301 How are project and program 
environmental review costs identi-
fied? 

(a) The Self-Governance Tribe and 
the Secretary should work together 
during the initial stages of project de-
velopment to identify program and 
project related costs associated with 
carrying out environmental respon-
sibilities for proposed projects. The 
goal in this process is to identify the 
costs associated with all foreseeable 
environmental review activities. 

(b) If unforeseen environmental re-
view and compliance costs are identi-
fied during the performance of the con-
struction project, the Self-Governance 
Tribe or, at the request of the Self- 
Governance Tribe, the Self-Governance 
Tribe and the Secretary (with or with-
out amendment as required by § 137.363) 
may do one or more of the following: 

(1) Mitigate adverse environmental 
effects; 

(2) Alter the project scope of work; 
and/or 
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(3) Add additional program and/or 
project funding, including seeking sup-
plemental appropriations. 

§ 137.302 Are Federal funds available 
to cover start-up costs associated 
with initial Tribal assumption of 
environmental responsibilities? 

(a) Yes, start-up costs are available 
as provided in section 508(c) of the Act 
[25 U.S.C. 458aaa–7(c)]. During the ini-
tial year that these responsibilities are 
assumed, the amount required to be 
paid under section 106(a)(2) of the Act 
[25 U.S.C. 450j–1(a)(2)] must include 
startup costs consisting of the reason-
able costs that have been incurred or 
will be incurred on a one-time basis 
pursuant to the agreement necessary: 

(1) To plan, prepare for, and assume 
operation of the environmental respon-
sibilities; and 

(2) To ensure compliance with the 
terms of the agreement and prudent 
management. 

(b) Costs incurred before the initial 
year that the agreement is in effect 
may not be included in the amount re-
quired to be paid under section 106(a)(2) 
of the Act [25 U.S.C. 450j–1(a)(2)] if the 
Secretary does not receive a written 
notification of the nature and extent of 
the costs prior to the date on which 
such costs are incurred. 

§ 137.303 Are Federal or other funds 
available for training associated 
with Tribal assumption of environ-
mental responsibilities? 

Yes, Self-Governance Tribes may use 
construction program and project 
funds for training and program devel-
opment. Training and program develop-
ment funds may also be available from 
other Federal agencies, such as the En-
vironmental Protection Agency and 
the National Park Service, state and 
local governments, and private organi-
zations. 

§ 137.304 May Self-Governance Tribes 
buy back environmental services 
from the IHS? 

Yes, Self-Governance Tribes may 
‘‘buy back’’ project related services in 
their construction project agreement, 
including design and construction engi-
neering, and environmental compliance 
services from the IHS in accordance 
with Section 508(f) of the Act [25 U.S.C. 

458aaa–7(f)] and § 137.95, subject to the 
availability of the IHS’s capacity to 
conduct the work. 

§ 137.305 May Self-Governance Tribes 
act as lead, cooperating, or joint 
lead agencies for environmental re-
view purposes? 

Yes, Self-Governance Tribes assum-
ing Federal environmental responsibil-
ities for construction projects under 
section 509 of the Act [25 U.S.C. 458aaa– 
8] are entitled to receive equal consid-
eration, on the same basis as any Fed-
eral agency, for lead, cooperating, and 
joint lead agency status. For informa-
tional purposes, the terms ‘‘lead,’’ ‘‘co-
operating,’’ and ‘‘joint lead agency’’ 
are defined in the CEQ regulations at 
40 CFR 1508.16, 1508.5, and 1501.5 respec-
tively. 

§ 137.306 How are Self-Governance 
Tribes recognized as having lead, 
cooperating, or joint lead agency 
status? 

Self-Governance Tribes may be rec-
ognized as having lead, cooperating, or 
joint lead agency status through fund-
ing or other agreements with other 
agencies. To the extent that resources 
are available, the Secretary will en-
courage and facilitate Federal, state, 
and local agencies to enter into agree-
ments designating Tribes as lead, co-
operating, or joint lead agencies for en-
vironmental review purposes. 

§ 137.307 What Federal environmental 
responsibilities remain with the 
Secretary when a Self-Governance 
Tribe assumes Federal environ-
mental responsibilities for con-
struction projects under section 509 
of the Act [25 U.S.C. 458aaa–8]? 

(a) All environmental responsibilities 
for Federal actions not directly related 
to construction projects assumed by 
Tribes under section 509 of the Act [25 
U.S.C. 458aaa–8] remain with the Sec-
retary. Federal agencies, including the 
IHS, retain responsibility for ensuring 
their environmental review procedures 
meet the requirements of NEPA, NHPA 
and related provisions of law, as called 
for in § 137.297. 

(b) The Secretary will provide infor-
mation updating and changing IHS 
agency environmental review policy 
and procedures to all Self-Governance 
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